A “notice of pendency of action,”
also known as a “lis

pendens” (Latin for “a suit pend-
ing”), is a written notice that a law-
suit has been filed that may affect
either the title to, possession of, or
a claimed ownership interest in
real property. The notice is usually
filed in the county Recorder’s of-
fice. Recording the notice alerts a
potential purchaser or lender that
the property’s title is in question,
which can make the property less
attractive to a buyer or lender.

For the purposes of this article, all
code sections refer to the Califor-
nia Code of Civil Procedure,
unless otherwise indicated.

A notice of pendency of action is
available in actions involving “real
property claims,” which are de-
fined in California Code of Civil
Procedure § 405.04 as “the cause
or causes of action in a pleading
which would, if meritorious, affect
(a) title to, or the right to posses-
sion of, specific real property or
(b) the use of an easement identi-
fied in the pleading, other than an
easement obtained pursuant to stat-
ute by any regulated public util-

ity.”
In addition, some types of cases

require that a notice of pendency
of action be filed:

At the time of filing a com-
plaint in an action to reestab-
lish lost land records. (8
751.13))

Immediately upon commence-
ment of a quiet title action. (8§
761.010(b).)

Within 10 days after filing the
complaint in an action con-
cerning real property titles af-
fected by public improvement
assessments (§ 801.5.)

Immediately upon filing a
complaint for partition of real
property; if, thereafter, parti-
tion of other real property is
sought in the same action, a
supplemental notice is also
required. (8 872.250.)

At the time of the commence-
ment of an eminent domain
proceeding. (8 1250.150.)

To give constructive notice of
the pendency of an action in-
volving a claim against the
state for escheated property (8
1355.)

In an actions involving the ac-
cession to real property, by the
improver of such property,
who acted in good faith,
against the owner and encum-
brances of record. (Civil Code
§ 1013.5(b).)
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e With the clerk of the probate
court in an action to enforce a
claim rejected by an executor
or administrator of a dece-
dent’s estate (Probate Code §
9354.)

e Within 10 days of bringing an
action by a purchaser to deter-
mine adverse claims to or
clouds upon the title to tax
deeded property (Revenue and
Taxation Code § 3956.)

e With the city or county treas-
urer in an action for recovery
on an improvement bond
(Streets and Highways Code §
6619.)

Unless otherwise specified, the
notice must be recorded in the of-
fice of the Recorder of each county
in which all or part of the property
is situated.

The notice must contain the names
of all parties to the action and a
description of the property affected
by the action.

An attorney of record in an action
may sign a notice of pendency of
action. Alternatively, a judge of the
court in which an action that in-
cludes a real property claim is
pending may, on request of a party,
approve a notice of pendency of
action.
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A notice of pendency of action
may not be recorded unless: (a) it
has been signed by the attorney of
record, (b) it is signed by a party
acting in propria persona and ap-
proved by a judge as provided in
this section, or (c) the action is
subject to § 405.6 (eminent do-
main).

Except in eminent domain actions
under § 405.6, the claimant shall,
prior to recording the notice, cause
a copy to be mailed, by registered
or certified mail, return receipt re-
quested, to all known addresses of
the parties to whom the real
property claim is adverse and
to all owners of record of the
real property affected by the
real property claim as shown
by the latest county assess-
ment roll.

Immediately following recor-
dation, a copy of the notice

shall also be filed with the

court in which the action is pend-
ing. Service shall also be made
immediately and in the same man-
ner upon any adverse party later
joined in the action.

Any notice of pendency of action
shall be void and invalid as to any
adverse party or owner of record
unless the above requirements are
met for that party or owner and a
proof of service in the form and
content specified in § 1013a has
been recorded with the notice of
pendency of action.

Generally, at any time after a no-
tice of pendency of action has been
recorded, the court may, upon mo-
tion by any person with an interest
in the property, require the claim-
ant to give the moving party an
undertaking as a condition of
maintaining the notice in the re-
cord title.

However, a person who is not a
party to the action shall obtain
leave to intervene from the court at
or before the time the person
moves to require an undertaking.

Recording the notice alerts a
potential purchaser or lender that
the property’s title is in question,
which can make the property less

attractive to a buyer or lender.

The court may permit evidence to
be received in the form of oral tes-
timony and may make any orders it
deems just to provide for discovery
by any affected party.

An undertaking required pursuant
to this section shall be of such na-
ture and in such amount as the
court may determine to be just. In
its order requiring an undertaking,
the court shall set a return date for
the claimant to show compliance
and if the claimant fails to show

compliance on the return date, the
court shall order the notice of
pendency of action expunged with-
out further notice or hearing.

At any time after notice of pend-
ency of action has been recorded,
any party, or any nonparty with an
interest in the real property, may
apply to the court to expunge the
notice.

However, a person who is not a
party to the action shall obtain
leave to intervene from the
court at or before the time the
party brings the motion to ex-
punge the notice.

Evidence or declarations may
be filed with the motion to
expunge the notice. The court
may permit evidence to be
received in the form of oral
testimony, and may make any
orders it deems just to provide for
discovery by any party affected by
a motion to expunge the notice.

The claimant shall have the burden
of proof under 8§ 405.31 and
405.32.

The court must order the notice
expunged if the court finds that the
pleading on which the notice is
based does not contain a real prop-
erty claim, or the claimant has not
established the probable validity of
the real property claim (e.g. it is
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more likely than not that the claim-
ant will obtain a judgment against
the defendant).

The court may not order an under-
taking to be given as a condition of
expunging the notice where the
court finds the pleading does not
contain a real property claim, or
finds that the claimant has not es-
tablished the probable validity of
the claim.

In expungement proceedings, the
court shall order that the notice be
expunged if the court finds that the
real property claim has probable
validity, but adequate relief can be

secured to the claimant by the giv-
ing of an undertaking.

The expungement order must be
conditioned on the giving of the
undertaking of a nature and in an
amount as will indemnify the
claimant for all damages proxi-
mately resulting from the expunge-
ment that the claimant may incur if
the claimant prevails on the real
property claim.

In an expungement proceeding, the
court shall direct that the party pre-
vailing on any motion under this
chapter be awarded the reasonable
attorney's fees and costs of making
or opposing the motion unless the
court finds that the other party

acted with substantial justification
or that other circumstances make
the imposition of attorney's fees
and costs unjust.

At any time after notice of pend-
ency of an action has been re-
corded, the notice may be with-
drawn by recording, in the office
of the Recorder in which the notice
of pendency was recorded, a notice
of withdrawal executed by the
party who recorded the notice or
by the party’s successor in interest.
This notice of withdrawal must be
acknowledged.
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